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Regular dealer means regular dealer
as defined by the Walsh-Healey Public
Contracts Act, 41 U.S.C. 35–45, and De-
partment of Labor regulations found at
41 CFR 50–201.101, 50–206.53, and 50–
206.54.

Requirement means a contract oppor-
tunity from a Federal procuring agen-
cy to acquire articles, equipment, sup-
plies, services, materials or construc-
tion work.

Same or similar line of business means
all business activities within the same
two-digit ‘‘Major Group’’ of the Stand-
ard Industrial Classification (SIC) Sys-
tem (set forth in the SIC Manual), as
the primary industry classification of
the applicant concern.

Self-marketing of a requirement oc-
curs when an 8(a) firm identifies a re-
quirement that has not been commit-
ted to the 8(a) program and, through
its marketing efforts causes the pro-
curing agency to offer that specific re-
quirement to the 8(a) program on its
behalf. A firm which identifies and
markets a requirement which is subse-
quently offered to the 8(a) program as
an open requirement or on behalf of an-
other 8(a) Participant has not ‘‘self-
marketed’’ the requirement within the
meaning of these regulations.

Termination means the permanent
cessation of 8(a) Program Participation
prior to the expiration of the concern’s
Program Term for good cause pursuant
to § 124.209.

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.

Unconditional ownership means own-
ership that is not subject to conditions
precedent, conditions subsequent, exec-
utory agreements, voting trusts, share-
holder agreements or other similar ar-
rangements which serve to allow the
primary benefits of Program Participa-
tion to accrue to entities or individuals
other than upon whom 8(a) program
eligibility is based.

[54 FR 34712, Aug. 21, 1989, as amended at 55
FR 34902, Aug. 27, 1990; 60 FR 29974, June 7,
1995]

§ 124.101 The 8(a) program: General
eligibility.

(a) In order to be eligible to partici-
pate in the 8(a) program, an applicant
concern and an individual upon whom

8(a) eligibility is based must meet all
of the eligibility criteria set forth in
§§ 124.102 through 124.109 hereunder. An
applicant concern owned and con-
trolled by an Indian tribe must meet
the requirements set forth in § 124.112
and in §§ 124.102 through 124.109 as ap-
plicable. An applicant concern owned
and controlled by a Native Hawaiian
Organization must meet the require-
ments set forth in § 124.113 and in
§§ 124.102 through 124.109, as applicable.
An applicant concern owned and con-
trolled by a Community Development
Corporation must meet the require-
ments set forth in § 124.114 and in
§§ 124.102 through 124.109, as applicable.
All determinations by the AA/
MSB&COD made pursuant to §§ 124.102,
124.103, 124.104, 124.105, 124.106, and
124.107 shall be in writing, setting forth
the findings based on relevant facts
and in accordance with law and regula-
tions, upon which the determination is
based. An applicant concern which is
declined 8(a) program admission may
request a reconsideration of such de-
cline, as set forth in § 124.206. If the ap-
plication is declined on reconsideration
based solely on a negative finding of
social disadvantage, economic dis-
advantage, ownership or control, such
decline may be appealed by an unsuc-
cessful applicant to the Office of Hear-
ings and Appeals. If no reconsideration
is sought, or if after reconsideration,
the application is declined based in
whole or in part on a ground other than
a negative finding of social disadvan-
tage, economic disadvantage, owner-
ship or control, the written decline of
the AA/MSB&COD is final and not sub-
ject to appeal. Appeal procedures for a
decline of program admission by the
AA/MSB&COD and grounds for which
such an appeal may be brought are set
forth in § 124.210 and part 134 of this
title. The written decision of the Office
of Hearings and Appeals shall be the
final Agency decision. A concern which
has been declined for 8(a) program ad-
mission may reapply for program ad-
mission 12 months after the date of the
final Agency decision to decline.

(b) In order to continue its participa-
tion in the 8(a) program, a Program
Participant must continue to meet all
eligibility requirements described in
§§ 124.102 through 124.109, § 124.111(a),
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and § 124.112, § 124.113 or § 124.114, if ap-
plicable. In order to continue its par-
ticipation in the 8(a) program, a con-
cern certified for program participa-
tion prior to the effective date of these
regulations must comply with the re-
quirements of §§ 124.102 through 124.109,
124.11(a) and 124.112, if applicable,
which have been previously required by
regulation, policy or procedure. Within
12 months of the effective date of these
regulations, such concerns must also
come into compliance with the require-
ments of paragraph (a) of this section
which have not been previously re-
quired by regulation, policy or proce-
dure. Failure to do so may lead to ter-
mination or graduation pursuant to
§§ 124.208 and 124.209.

(c)(1) It is SBA’s intent to process ap-
plications for participation in a fair
and consistent manner and to ensure
that 8(a) program participation is lim-
ited to eligible individuals and con-
cerns. Toward that end, SBA invites
the participation of the public in pre-
venting fraud and assuring the integ-
rity of the 8(a) program.

(2) The AA/MSB&COD shall cause to
be reviewed any determination that an
individual, applicant concern or Par-
ticipant is eligible to participate in the
8(a) program whenever a member of the
public submits credible evidence that

(i) Such determination was based on
fraudulent information;

(ii) SBA did not follow the require-
ments of these regulations in rendering
the determination; or

(iii) The individual or concern has
undergone one or more changes which
have rendered it ineligible for 8(a) Pro-
gram Participation.

(3) The AA/MSB&COD shall deter-
mine whether the facts developed dur-
ing any such review warrant further
action. The member of the public
whose information gave rise to the re-
view shall be advised of SBA’s findings,
consistent with laws protecting con-
fidentiality.

[54 FR 34712, Aug. 21, 1989, as amended at 60
FR 29974, June 7, 1995]

§ 124.102 Small business concern.
(a) In order to be approved for par-

ticipation in the 8(a) program, an ap-
plicant concern must qualify as a small
business concern as defined in part 121

of this title. The particular size stand-
ard to be applied will be based on the
primary industry classification of the
applicant concern. The size of a trib-
ally-owned concern, a concern owned
by a Native Hawaiian Organization, or
a concern owned by a Community De-
velopment Corporation shall be addi-
tionally determined by reference to
§ 124.122, § 124.113 or § 124.114, respec-
tively.

(b) If the AA/MSB&COD is unable to
determine that an applicant concern
qualifies as a small business, the AA/
MSB&COD may deny the concern’s ap-
plication for 8(a) program admission or
may request a formal size determina-
tion from the appropriate regional of-
fice. If the application is so denied, the
small business concern may request a
formal size determination from the ap-
propriate regional office pursuant to
part 121 of this title. Size determina-
tions by an SBA regional office may be
appealed to SBA’s Office of Hearings
and Appeals pursuant to part 121 of this
title.

(c) In order to continue to participate
in the 8(a) program, a Program Partici-
pant must qualify pursuant to the pro-
visions of part 121 of this title as a
small business under one or more of
the SIC Codes contained in the con-
cern’s approved business plan.

(d) Except for contracts awarded to
joint ventures controlled by eligible In-
dian tribes, under § 124.321, a Program
Participant must certify that it is a
small business pursuant to part 121 of
this title for the purpose of performing
each contract awarded under the au-
thority of section 8(a). SBA, in turn,
will undertake to verify such certifi-
cations. In the event that the SBA does
not verify a certification, the Program
Participant may request a formal size
determination from the appropriate
SBA regional office. Formal size deter-
minations will be conducted in accord-
ance with part 121 of this title.

[54 FR 34712, Aug. 21, 1989, as amended at 60
FR 29974, June 7, 1995]

§ 124.103 Ownership requirements.

Except for concerns owned by Indian
tribes, Alaska Native Corporations, Na-
tive Hawaiian Organizations, or Com-
munity Development Corporations, as
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